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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS









Respondent, by her attorney, Eric T. Schneiderman, Attorney General of the State of
New York, Heather R. Rubinstein, of counsel, submits the following answer and return upon the
petition.
1 . Respondent denies the allegations of the petition except to the extent they are
confirmed by the attached records.
PRELIMINARY STATEMENT
2. As a preliminary matter, Respondent respectfully submits that the file maintained
by Parole is confidential file, but will be produced for in camera review only pursuant to court
order as indicated below. Executive Law § 259-i(2)(c)(B); 9 N.Y.C.R.R. §§ 8002.4(e),
8000.5(c)(2).
3. Petitioner was convicted of Murder in the second degree, Assault in the second
degree and Attempted Promoting Prison Contraband in the first degree. (Sentence and
Commitment, Exhibit 2). He was sentenced to an aggregate indeterminate sentence of 16-1/2
years to life. Id. The Murder conviction stems from a 1990 incident in which Petitioner fired 8
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Investigation Report, in camera review, Exhibit 1; See also Interview Transcript, Exhibit 4). The
shots missed the intended victims and struck and killed Sean Healy, a Bronx A.D.A. Id. Two
years before the murder, Petitioner attacked a man with a bat and subsequently shot the man in
the buttocks. Id. Further, while at Riker’s after the murder, the petitioner was found in
possession of razor blades. (Pre-Sentence Investigation Report at 2, 2B, 4.) The inmate had his
most recent Parole Board Release Interview on April 25, 2017. (Transcript, Exhibit 4).
Petitioner was denied discretionary release and ordered held for another 18 months. (Parole
Board Decision Notice, Exhibit 5). Petitioner perfected his administrative appeal on July 11,
2017. (Exhibit 6). The Appeals Unit issued its decision dismissing the appeal, and upholding
the Board’s determination, on August 4, 2017. (State of Appeals Unit Findings and
Recommendation, Exhibit 7 and Administrative Appeal Decision Notice, Exhibit 8).
ARGUMENT
4. In the instant litigation, Petitioner raises only one claim that was asserted at the
administrative level: (1) that the decision is irrationally based on his past behavior and
unsupported in view of his plea agreement and institutional record. In addition, Petitioner
asserts: (2) the decision was made in violation of lawful procedure because the Board failed to
explain “why it completely disregarded” the COMPAS instrument scores; (3) the decision was
made in violation of lawful procedure because the Board failed to discuss during the interview
and properly consider Petitioner’s institutional record and comments by the court at sentencing;
(4) the decision is conclusory and fails to provide adequate details; and (5) the decision is
irrational in view of the COMPAS instrument, Petitioner’s remorse, release plans, letters, and
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5. As an initial matter, discretionary release to parole is not to be granted “merely as a
reward for good conduct or efficient performance of duties while confined but after considering if
there is a reasonable probability that, if such inmate is released, he will live and remain at liberty
without violating the law, and that his release is not incompatible with the welfare of society and
will not so deprecate the seriousness of his crime as to undermine respect for the law.” Executive
Law § 259-i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of
Parole. 119 A.D.3d 1268 (3d Dept. 2014). Executive Law § 259-i(2)(c)(A) requires the Board of
Parole (“Board”) to consider criteria which is relevant to the specific inmate, including, but not
limited to, the inmate’s institutional record and criminal behavior. Matter of Garcia v. New York
State Div. of Parole. 239 A.D.2d 235 (1st Dept. 1997); People ex rel. Herbert v. New York State
Bd. of Parole.97 A.D.2d 128 (1st Dept. 1983).
6. It is well settled that the weight to be accorded each of the requisite factors is within
the Board’s discretion. Sre, e^., Matter of King v. Stanford. 137 A.D.3d 1396 (3d Dept. 2016);
Matter of Delacruz v. Annucci. 122 A.D.3d 1413 (4th Dept. 2014); People ex rel. Herbert 97
A.D.2d 128. The Board need not explicitly refer to each and every one of them in its decision, nor
give them equal weight. Matter of Marszalek v. Stanford. 152 A.D.3d 773, (2d Dept. 2017); Matter
of LeGeros v. New York State Bd. of Parole. 139 A.D.3d 1068 (2d Dept. 2016). In the absence
of a convincing demonstration that the Board did not consider the statutory factors, it must be
presumed that the Board fulfilled its duty. Matter of McClain v. New York State Division of
Parole. 204 A.D.2d 4562d Dept. 1994).
On review, the Court’s “role is not to assess whether the Board gave the proper7.
weight to the relevant factors,” Matter of Hamilton. 119 A.D.3d at 1271 (quotation omitted), or to
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Executive Law § 259-i(5), actions undertaken by the Board are deemed to be judicial functions
C, 94and are not reviewable when made in accordance with law. v.
A.D.3d 1301 (3d Dept. 2012); Matter of Kirkpatrick v. Travis. 5 A.D.3d 385 (2d Dept. 2004);
Matter of Cruz v. Travis. 273 A.D.2d 648 (3d Dept. 2000). The petitioner has the heavy burden of
showing the Board’s determination is irrational “bordering on impropriety” before judicial
intervention is warranted. Matter of Silmon v. Travis. 95 N.Y.2d 470, 476 (2000); Matter of
i, 139 A.D.3dRusso v. New York State Bd.
1068
8. The record as a whole reflects what the Board had before it and that the Board
considered the appropriate factors including the instant murder offense, the assault and
contraband offenses, Petitioner’s institutional efforts and disciplinary record, and release plans to
live with his mother and work in asbestos as well as the sentencing minutes, the case plan, the
COMPAS instrument’s low risk scores, Petitioner’s parole portfolio, letters of support/assurance,
letters of opposition, Petitioner’s upbringing leading to drug dealing and the murder offense, and
his remorseful sentiment. Petitioner was offered the opportunity to raise additional matters
during the interview and apologized to the victim’s family and indicated he has changed. (Tr. at
15-16.)
9. Based on Petitioner’s record and interview, the Board denied parole. The reasons
stated by the Board members for holding Petitioner are sufficient grounds to support their decision.
In addition to other factors considered, the Board permissibly cited Petitioner’s unlawful behavior
(specifically, drug dealing and assault with a baseball bat followed by a shooting) instilling fear in
the community and escalating to the indiscriminate discharge of a machine gun in broad daylight in
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life, law and public safety, as well as letters of opposition. Executive Law § 259-i(2)(c)(A); Matter
of Stanley v. New York State Div. of Parole. 92 A.D.3d 948, 948-49 (2d Dept.), lv. denied. 19
N.Y.3d 806 (2012); Matter of Porter v. Alexander, 63 A.D.3d 945 (2d Dept 2009); Matter of
Kirkpatrick v. Travis. 5 A.D.3d 385, (2d Dept. 2004); Matter of Garcia. 239 A.D.2d at 239-40;
Matter of Carrion v. New York State Bd. of Parole. 210 A.D.2d 403, 404 (2d Dept. 1994). The
Board acted within its discretion in determining these considerations outweighed positive post
conviction activities and rendered discretionary release inappropriate at this time. See generally
People ex rel. Herbert.97 A.D.2d 128. The decision is not undermined by the fact that there was
a plea agreement. The plea (carrying a maximum life sentence) may have been accepted for a
variety of reasons and does not preclude a finding that release would so deprecate the serious
nature of the offense as to undermine respect for the law. (See also Mins, at 27-29.)
10. As for the Petition’s new allegations, they must be dismissed because Petitioner
failed to raise them in the original administrative appeal. See Matter of Tafari v. Evans. 102
A.D.3d 1053, 1054 (3d Dept.), Iv. denied 21 N.Y.3d 852 (2013); Matter of Santos v. Evans. 81
A.D.3d 1059 (3d Dept 2011); Matter of Cruz v. Travis. 273 A.D.2d 648 (3d Dept. 2000). Any
argument raised in this petition for the first time, that had not previously been raised during the
administrative appeal process, is deemed waived.
11. Even if properly before the Court, the new allegations lack merit. Several
allegations rely on the Board’s new amended regulations, which petitioner asserts “arguably”
should be applicable because they were known. (Pet at 11, n. 3.) But the amended regulations-
which seek to increase transparency - did not go into effect until September 27, 2017, and do not
apply to earlier decisions such as the one at issue here. This decision is governed by, and fully
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12. The 2011 amendments require the Board to incorporate risk and needs principles
to “assist” the Board in measuring an inmate’s rehabilitation and likelihood of success upon
release. Executive Law § 259-c(4). The Board satisfies this requirement in part by considering
the COMPAS instrument. Matter of Montane v. Evans. 116 A.D.3d 197, 202 (3d Dept. 2014);
see also Matter of Hawthorne v. Stanford. 135 A.D.3d 1036, 1042 (3d Dept. 2016); Matter of
LeGeros v. New York State Bd. of Parole. 139 A.D.3d 1068 (2d Dept. 2016); Matter of Robles
v. Fischer. 117 A.D.3d 1558, 1559 (4th Dept. 2014). As Petitioner acknowledges, the COMPAS
cannot mandate a particular result. Matter of King. 137 A.D.3d 1396. Rather, the COMPAS is an
additional consideration that the Board must weigh along with the statutory factors for the
purposes of deciding whether the three statutory standards are satisfied. See Matter of Rivera v.
New York State Div. of Parole. 119 A.D.3d 1107, 1108 (3d Dept. 20141; accord Matter of Dawes
v. Annucci.122 A.D.3d 1059 (3d Dept 2014). That is exactly what happened here.
13. Insofar as Petitioner contends the Board’s decision is unlawful because it failed to
explain the departure from low COMPAS scores, the amended regulation giving rise to the new
requirement does not apply. Petitioner’s reliance on “guidance” by the Chairwoman of the
Board also is misplaced. In discussing the proposed amendment at the August 2016 Board
Business Meeting, Chairwoman Stanford pointed out that the Board already has to provide
reasons for a denial (not a COMPAS departure). In so doing, she suggested it would behoove
the Board to be more transparent and explain a COMPAS departure in light of public
misconception that the COMPAS is the “end-all-be-all.” Chairwoman Stanford emphasized that,
to the contrary, the COMPAS is not predictive and was never intended to be the sole indicator of
risk and needs as the Board gets risk and needs information from a variety of sources, including
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instrument than other factors does not render its decision arbitrary. Matter of Lewis v. Stanford.
153 A.D.3d 726 (3d Dept. 2017).
As for the Board’s consideration of Petitioner’s institutional record and the14.
sentencing minutes, the record reflects the Board considered both. That the Board did not
discuss Petitioner’s institutional record or the details of the court’s comments during the
interview (conducted before the amended regulations went into effect) does not constitute
v. New York State Div. ofconvincing evidence that it did not consider them. Matter of
Parole. 114 A.D.2d 412 (2d Dept. 1985); accord Matter of Mackall v. New York State Bd. of
Parole. 91 A.D.2d 1023, 1024 (2d Dept.), lv. denied 58 N.Y.2d 609 (1983). There is a
presumption of honesty and integrity that attaches to Judges and administrative fact-finders.
People ex rel. Carlo v. Bednoskv. 294 A.D.2d 382, 383 (2d Dept. 2002); People ex. rel. Johnson
v. New York State Bd. of Parole.180 A.D.2d 914, 916 (3d Dept. 1992). The Board is presumed to
follow its statutory commands and internal policies in fulfilling its obligations. Gamer v. Jones. 529
U.S. 244, 256, 120 S. Ct. 1362, 1371 (2000). And contrary to Petitioner’s claim, that the sentencing
court imposed the minimum sentence as part of a plea agreement is not an indication that the
sentencing court made a favorable parole recommendation. Matter of Duffy v. New York State
Div. of Parole. 74 A.D.3d 965 (2d Dept. 2010).
15. As for the decision, the Board need not enumerate, give equal weight to or
explicitly discuss every factor considered. Matter of Dolan v. New York State Bd. of Parole. 122
A.D.3d 1058, 1059 (3d Dept. 2014), lv. denied. 24 N.Y.3d 915, (2015). Similarly, the Board is
not required to articulate the weight accorded to every factor. Matter of Porter v. Alexander. 63
A.D.3d 945, 946 (2d Dept. 2009). The Board’s decision here included factual information and







[FILED: DUTCHESS COUNTY CLERK 01/12 /2018 03 :32 PM|
NYSCEF DOC. NO. 23
A.D.3d 1018, 1019 (3d Dept. 2008) (annulling determination that did not identify any of the
standards set forth in the statute), with Matter of Murray v. Evans. 83 A.D.3d 1320 (3d Dept.
2011) (Board provided adequate statutory rationale). As the decision was sufficiently detailed to
inform the inmate of the reasons for the denial of parole, it satisfied the criteria set out in the
Executive Law. Executive Law § 259-i(2)(a); Matter of Kozlowski v. New York State Bd. of
Parole. 108 A.D.3d 435 (1st Dept. 2013); Matter of Little v. Travis. 15 A.D.3d 698 (3d Dept.
v. Travis. 292 A.D.2d 742 (3d Dept. 2002); People ex rel. Herbert. 972005); Matter ol
A.D.2d 128.
16. Finally, inasmuch as Petitioner now argues the determination is contradicted by his
release plans, letters of support, and remorse, the Board considered them and acted within its
discretion in determining they were outweighed by other considerations. See Matter of Marszalek.
152 A.D.3d 773; Matter of Cardenales v. Dennison. 37 A.D.3d 371 (1st Dept. 2007); People ex
rel. Herbert. 97 A.D.2d 128. There is no merit to Petitioner’s contention that his age (49)
mandates a different outcome.
17. In the unlikely event of an unfavorable court ruling on the merits, the question of
a remedy would arise. In such a situation, release on parole is not correct. Rather, the proper
remedy is to remand the matter for a de novo interview. Matter of Ouartararo v. New York State
Div. of Parole. 224 A.D.2d 266 (1st Dept.), Iv. denied 88 N.Y.2d 805 (1996); accord Matter of
Hartwell v. Div. of Parole. 57 A.D.3d 1139 (3d Dept. 2008); Matter of Siao-Pao v. Travis. 5
A.D.3d 150 (1st Dept.), lv. denied 3 N.Y.3d 603 (2004).
18. For the foregoing reasons, the petition should be dismissed in its entirety.
8
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RECORD BEFORE THE RESPONDENT
A copy of the administrative agency’s records in this matter is submitted herewith:
1. Pre-Sentence Investigation Report. **Please note this document is exempt from
disclosure pursuant to CPL §390.50 and is submitted for in camera review only.
An inmate is not entitled to the pre-sentence investigation report as a part of the
Parole Board Release Interview process. Allen v. People. 243 A.D.2d 1039 3d
Dept. 1997). Only the sentencing Court which originally issued and/or
adjudicated the report is authorized under CPL § 390.50 to release it. Blanche
v. People. 193 A.D.2d 991 (3d Dept. 1993).
2. Sentence and Commitment Order.
3. Parole Board Report. * Please note only Part I of this document may be disclosed
to Petitioner. Pursuant to New York State Public Officers Law §87(g), Part II
(marked “confidential” at the top) is exempt from disclosure as intra-agency
materials containing evaluative opinion information and is submitted for in
camera review only. Zhang v. Travis. 100 A.D.3d 829 (3d Dept. 2004).
4. Board Interview Transcript.
5. Parole Board Release Decision Notice.
6. Brief on Administrative Appeal.
7. Statement of Appeals Unit Findings and Recommendation.
8. Administrative Appeal Decision Notice.
9. Sentencing minutes.
10. COMPAS Instrument. **Please note only the redacted version may be disclosed to
Petitioner.
11. Case Plan.
12. Official Statements by the Court and District Attorney. **Please note these
documents may be submitted for in camera review only. An inmate is not
entitled to confidential information such as official statements. See Matter of
Grigger v. New York State Div. of Parole. 11 A.D.3d 850 (3d Dept. 2004); Matter
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Attorney General of the
State of New York
Attorney for Respondent
One Civic Center Plaza, Suite 401




TO: Mark R. Hellerer, Esq.
Chris Fennell, Esq.
Pillsbury, Winthrop, Shaw, Pittman, LLP
1540 Broadway
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Heather R. Rubinstein, affirms under the penalty of perjury pursuant to Section
2106 of the Civil Practice Law and Rules, that he is an Assistant Attorney General in the office
of Eric T. Schneiderman, Attorney General of the State of New York, the attorney for the
respondent.
Your affiant has read the foregoing Answer and Return knows the contents
thereof; that the same is true to his own knowledge, except as to matters stated therein to be
alleged on information and belief and to the extent that affiant relies upon records of the
Department of Corrections and Community Supervision and respondent and, as to those matters,
he believes them to be true.
DATED: Poughkeepsie, New York
January 12, 2018
Heather R. Rubinstein
Assistant Attorney General
1 1
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